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Welcome.
Welcome to the Autumn 2022 edition of MacRoberts’ quarterly 
employment law newsletter. We hope you find this helpful and 
informative.

The aim of this newsletter is to supplement our usual articles, 
webinars and podcasts with a more horizon-scanning type of 
publication to keep you both informed and ahead of the curve in 
terms of:

As always, if you would like to discuss anything mentioned in this 
newsletter, or if you would like to share any feedback, please do so  
via your usual MacRoberts contact or click here to contact us.

With best wishes,
MacRoberts’ Employment Law Team

NEWS IN BRIEF  
ROUND-UP

Our selection of 
short snippets 

from the world of 
employment law.

CASE LAW 
ROUND-UP

A selection 
of recent case 

decisions reflective 
of recent trends 

and topical issues 
in the UK labour 

market.

GOVERNMENT 
CONSULTATIONS 

& CALLS FOR 
EVIDENCE

Marking your card 
so you can engage 

with these to shape 
policy or look out 
for what’s around 

the corner and how 
your business may 

be impacted.

KEY CASE 
TRACKER

A snapshot of key 
cases with the 

potential to disrupt 
the status quo.

Never Miss a Beat
Legal changes can have a dramatic impact on you and your business. 

To ensure you are kept up-to-date with the latest developments and have the 
knowledge to make timely, effective decisions, click here to sign up to receive 

our free legal updates and seminar invitations, or both.

https://www.macroberts.com/contact-us/
https://www.macroberts.com/sign-up/
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In its strategic plan for 2022-2025, the EHRC has 
announced that it will provide “guidance on how the 
Equality Act applies to the use of new technologies in 
automated decision-making. Working with employers to 
make sure that using artificial intelligence in recruitment does 
not embed biased decision-making in practice.”

The EHRC has also published new guidance to assist 
public sector organisations in avoiding unlawful 
discrimination in the use of AI, noting that there is some 
evidence that innovation, such as AI, can perpetuate 
bias and discrimination if inadequately implemented.

Also worth noting is that, in July 2022, when setting 
out its strategic plan to 2025, the Information 
Commissioner’s Office (ICO) announced that:

“AI-driven discrimination has become an issue that can have 
damaging consequences for people’s lives. For example, being 
rejected for a job or not getting the financial support they 
are entitled to, a risk particularly acute for vulnerable groups. 
We will be investigating concerns over the use of algorithms 
to sift recruitment applications, which could be negatively 
impacting employment opportunities of those from diverse 
backgrounds. We will also set out our expectations through 
refreshed guidance for AI developers on ensuring that 
algorithms treat people and their information fairly.”

In September 2022, ACAS published new guidance on 
suspensions in the workplace.

In terms of when an employer should consider 
suspension, the guidance provides that suspension 
should only be necessary to protect any of the 
following:

 y The investigation (including safeguarding evidence or 
witnesses)

 y The business (e.g. property, customers, wider business 
interests)

 y Other staff
 y The individual under investigation

The guidance also sets out some possible options 
instead of suspension, such as:

 y Working from home
 y Changing shifts
 y Stop access to a specific system or tool e.g. if 

investigating financial irregularities or theft, removing 
access to the finance system

The guidance also states that the involvement of a third 
party investigating (such as a regulator or the police) 
does not necessitate suspension but may be a relevant 
factor to consider in reaching a decision whether to 
suspend or not.

Helpfully and importantly, the guidance also flags the 
importance of considering the wellbeing of the person 
under investigation, how they might be impacted by 
being suspended and, if suspended, considering how 
best to support their mental health during suspension.

In the Spotlight:  
Use of artificial intelligence (AI)

New ACAS guidance on staff suspensions

Employment  
(Allocation of Tips) Bill

The first reading of a Private Members’ Bill on 
ensuring workers receive any tips, gratuities or 
service charges paid by customers took place 

on 15 June 2022. 

The Government has backed this Bill 
following a second reading on 15 July 2022, 
and it now moves to the Report stage of the 

legislative process.

https://www.equalityhumanrights.com/en/advice-and-guidance/artificial-intelligence-public-services
https://ico.org.uk/about-the-ico/our-information/our-strategies-and-plans/


The topic of parents spending time off work to 
be with a baby in neonatal care has been on the 
Government’s agenda for some time. 

Paid leave for the parents of babies in neonatal 
care was supposed to be introduced by the 
Employment Bill. Given the uncertainty around if 
and when that Bill will be introduced, a Private 
Members’ Bill was introduced on neonatal leave 
alone. Under the Bill, parents whose babies are 
admitted to neonatal care up to the age of 28 
days, and who stay in hospital for at least seven 
days, would qualify for a day one right to take up 
to 12 weeks’ leave and statutory pay. This right 
would be in addition to other family-related 
rights, such as the right to take maternity leave, 
paternity leave or shared parental leave.

The first reading of the Bill took place on 15 June 
2022 and the Government announced it would be 
sponsoring the Bill following a second reading on 
15 July 2022. The Bill completed the Committee 
stage on 7 September 2022 and now moves to the 
Report stage scheduled for 20 January 2023.

NEWS IN BRIEF ROUND-UP

Neonatal Care (Leave and Pay) Bill Regulations banning exclusivity clauses in 
certain employment contracts now in force
Regulations extending the ban on exclusivity clauses in 
contracts for low-income workers are now in force. For the 
purposes of these regulations, ‘low-income’ means workers 
who currently earn on or less than the lower earnings limit, 
which is currently set at £123 per week.

Following a Government consultation on the matter, these 
regulations make unenforceable any contractual term which 
prohibits a worker from doing work or performing services 
under another contract or arrangement, or which prohibits a 
worker from doing so without their employer’s consent. 

Should they breach an exclusivity clause in their contract, 
employees are protected from unfair dismissal and workers 
will be protected from detriment. The new unfair dismissal 
protection has no qualifying period. Where an employment 
tribunal finds that a worker has suffered a detriment, it may 
make a declaration and award compensation it considers just 
and equitable up to an amount equal to the unfair dismissal 
basic and compensatory award.

The regulations came into force on 3 August 2022 and 
largely mirror the rights of zero-hour workers in this area for 
whom exclusivity clauses have been banned since 2015.

In March 2022, the Government announced it 
would introduce a new statutory fire and rehire 
code of practice. The purpose being to discourage 
what the press release at the time describes 
as “controversial tactics used by unscrupulous 
employers” who fail to engage in meaningful 
consultation with employees. 

Fire and rehire has been in the news a lot this 
year, in particular due to the P&O ferries matter. 
However there is a stark difference between 
this and a normal dismissal and re-engagement 
process. In particular there was no fire and rehire, 
it was just fire and hire someone else. 

The code, whenever it is introduced, will set out 
steps employers should follow in a dismissal and 
re-engagement process and if it is unreasonably 
not complied with, like the Acas code on 
discipline and grievance, a tribunal can uplift any 
compensation by up to 25%. There has been no 
update on the code since this announcement.  

Fire and rehire code

In a House of Commons debate on 6 September 2022 on 
the issue of devolution of employment law to Scotland, 
Jane Hunt MP, Parliamentary Under-Secretary for Business, 
Energy and Industrial Strategy (BEIS), confirmed that 
the Government has no intention to devolve legislative 
competence for employment rights matters to the Scottish 
Parliament. 

No plans to devolve employment law to 
Scottish Parliament



Repeal of EU employment law?

NEWS IN BRIEF ROUND-UP

Government response to report on menopause in the workplace

The Government has published its response to an independent report from November 2021, entitled ‘Menopause 
and the workplace: how to enable fulfilling working lives’. The report contained 10 recommendations on how to improve 
the experience of those going through the menopause. 

The political landscape in this area has been changing in recent months, the backdrop to this being the publication 
of the following:

1. An independent report: This report was commissioned by the previous Minister for Employment and 
published in November 2021. The report recognised that, among other issues, menopause is a key 
recruitment and retention issue and that there is a real lack of awareness around menopause in the 
workplace. 

2. In July 2022, the UK Government published its response to the 2021 independent report. Interestingly, 
and disappointingly for some, the Government’s response confirmed it has no plans at present to amend 
the Equality Act 2010 so that the menopause itself would become a characteristic specifically protected 
by discrimination legislation. The Government’s response reasoned that the existing protections against 
discrimination on the basis of age, sex and disability cast the net wide enough to offer protection from a 
legal perspective. 

3. The Women and Equalities Committee report: This is a separate report by the Women and Equalities 
Committee (an independent Committee comprising Members of Parliament across all political parties) which 
was also published in July 2022. This report takes a different tact and asks the Government to make two 
main legislative reforms: firstly, that menopause be acknowledged as a standalone protected characteristic 
in the legislation (a point which the Government’s response has already made clear is not on the agenda); 
and secondly, that a section of the Equality Act 2010 be enacted to allow claimants to bring a discrimination 
claim, for example, on the basis of a ‘combination of protected characteristics’.

In the absence of legislative change, it seems that the real task for employers now is to create more awareness and 
understand more about how menopause can affect their employees, and how best to provide support, empathise 
and make appropriate adjustments – which the Government appears to be committing itself to. Not only will taking 
reasonable measures mitigate against legal claims, you will support the engagement and retention of a quality 
workforce. 

With World Menopause Day having taken place on 18 October, now could be the time to start upskilling 
employees and raising awareness of menopause in the workplace for those not already taking action in this area. 
A further development of note is that, on 12 October 2022, the All-Party Parliamentary Group on Menopause 
published its report, including a section considering menopause issues in the workplace.

This will impact the law as it 
applies to TUPE, the working time 
regulations and agency worker 
regulations, to name but a few.

We don’t yet have details on what 
regulations the Government intends 
to revoke or retain, but this is a key 
area of likely change in the next year 
to be aware of.  

The Bill received its second reading 
in the House of Commons on  
25 October 2022.

The Bill, if approved, will fast track 
reform or revocation of EU-derived 
employment law regulations, 
other than regulations which the 
Government wants to retain in 
their current form. All EU-derived 
employment law would therefore 
be repealed, amended or replaced 
by the end of 2023 unless positive 
steps are taken to retain it.

Whilst, on one hand, the 
Government is seeking to prevent 
“unscrupulous” tactics, there may 
also be a huge wave of change 
coming to the employment law 
landscape. This comes in the form 
of a planned “Brexit Freedom Bill” or 
the Retained EU Law (Revocation 
and Reform) Bill 2022-23. 



GOVERNMENT CONSULTATIONS & CALLS FOR EVIDENCE

In March 2022, the Government announced that it would ensure that there 
is more responsible and accurate reporting on race and ethnicity. Following 
this, on 5 July 2022, the Race Disparity Unit published a Government 
Consultation on new standards for ethnicity data – the intention being to 
set out standards for Government departments and public bodies on the 
best ways of collecting, analysing, and reporting on ethnicity data. However, 
these new standards propose to help not only public sector bodies, but 
also private sector bodies in terms of their use of ethnicity data. 

The standards themselves are predicated upon the three pillars of the 
Code of Practice for Statistics – value, quality and trustworthiness. The 
consultation sought feedback on three particular areas: firstly, whether 
the draft covers the main aspects of data quality; secondly, thoughts on 
the plan to monitor the impact and use of the standards in collaboration 
with the Office for Statistics Regulation; and thirdly, views on whether 
similar standards should be developed about data for other personal 
characteristics. 

The consultation closed on 30 August 2022 and we await further developments.

Disability Workforce Reporting Consultation
The Government was expected to respond to this consultation (which closed in April 2022) in June 2022. 

It is now understood that a response is not imminent and we will continue to track for any movement on this.

Reporting on race and ethnicity

https://www.gov.uk/government/consultations/standards-for-ethnicity-data
https://www.gov.uk/government/consultations/disability-workforce-reporting/disability-workforce-reporting-consultation-document
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In this section, we round up recent 
cases of note dealing with unfair 
dismissal and worker status.  
Please refer to our Knowledge Hub for 
more in-depth analysis of other recent 
cases, and don’t forget to sign up to 
receive our free updates and event 
invitations directly to your inbox.

Unfair dismissal
Pubbi v Your-Move.co.uk [2022] EAT 96 
In May 2015, Mr Pubbi was employed as a financial 
consultant by Your Move. 

On 26 January 2018, as the result of financial 
difficulties arising in part from time spent on unpaid 
sick leave, Mr Pubbi applied to enter into bankruptcy. 
He was made bankrupt on 29 January 2018 but did not 
inform Your Move. 

On 8 February 2018, a member of Your Move’s HR 
team discovered Mr Pubbi’s bankruptcy through a 
Google search. As a result, his authorisation with 
a third party Company (First Complete Ltd) was 
terminated. 

Your Move considered that the failure to disclose his 
bankruptcy raised issues about Mr Pubbi’s honesty 
and integrity since it considered that if someone 
was working as a financial adviser, where financial 
soundness was of paramount importance, it would be 
a dereliction of duty not to report bankruptcy.

Following an investigation, Mr Pubbi was invited to a 
disciplinary hearing to consider:

 y his failure to notify Your Move that he had been 
declared bankrupt,

 y his resultant inability to work as a financial 
consultant due to the loss of authorisation with 
First Complete, and 

 y the resultant loss of trust and confidence between 
himself and Your Move.

Following the disciplinary hearing, Mr Pubbi was 
summarily dismissed for gross misconduct for a 
deliberate and intentional failure to inform Your 
Move of his bankruptcy. His internal appeal was 
unsuccessful.

CASE LAW  
ROUND-UP



https://www.macroberts.com/knowledge-hub/employment/
https://www.macroberts.com/sign-up/


CASE LAW ROUND-UP

Mr Pubbi issued tribunal proceedings claiming (among 
other things) unfair dismissal, arguing that he had been 
under no obligation to disclose his bankruptcy. 

Mr Pubbi lost at Tribunal. The tribunal held that Mr 
Pubbi’s dismissal was fair. 

The ET accepted Your Move’s evidence on:

 y the importance it placed on the financial soundness 
of its sales consultants, 

 y its concern that any financial distress suffered by an 
employee selling financial products on commission 
could adversely affect the objectivity of their advice.

It found that Your Move was entitled to expect a high 
standard of conduct from its financial advisers and that 
they would comply with FCA rules even if these were 
not expressly referred to in any policy or contractual 
document.

It is also worth making clear that Mr Pubbi was not in 
fact subject to the FCA guidelines – a point clarified by 
the EAT.

Crucial evidential findings were:

 y Your Move’s expectation of a high standard of 
propriety had been communicated to Mr Pubbi both 
at the start of, and at points during, his employment. 

 y Mr Pubbi had been aware of the “expectation” to 
disclose bankruptcy and so did not necessarily need 
a written procedure or a policy to inform him of the 
importance of doing so.

The tribunal concluded that Your Move had been 
entitled to treat Mr Pubbi’s failure to disclose his 
bankruptcy as a matter of gross misconduct given:

 y the role he performed, 
 y the sector in which he worked, and 
 y the standards Your Move expected of its advisers. 

Whilst the decision to dismiss was considered harsh, it 
fell within the band of reasonable responses.

Mr Pubbi appealed, arguing that since there was no 
contract or policy which expressly required him to 
disclose his bankruptcy, his failure to do so could not 
properly be regarded as a breach of an express term and 
neither could it be regarded as a breach of an implied 
duty under his contract of employment.

The EAT held that the business was entitled to view 
the claimant’s failure to disclose as warranting dismissal 
even without contractual or regulatory obligation to do 
so.

This case is a reminder of the benefit, for any employer, 
of putting express provisions into contracts and policies 
to avoid ambiguity and uncertainty about an employee’s 
conduct obligations and disclosure obligations and 
avoid relying on “expectations” and “context” which will 
not always succeed as a defence.

Worker status
Nursing and Midwifery Council v Somerville [2022] EWCA Civ 229 
This case was an appeal to the Court of Appeal by the Nursing and Midwifery Council (NMC) against the decisions 
of the ET and EAT that Mr Somerville was a worker. Mr Somerville asserted worker status under the Working Time 
Regulations to claim unpaid holiday pay.

Mr Somerville had been a long-standing member and chair of the Fitness to Practise Committee under supply of 
services contracts. He also worked as a barrister, mediator, arbitrator and with other regulators. 

NMC would give Mr Somerville reasonable notice of committee hearings and he could choose whether he could 
attend and provide his services. Even if he had accepted a hearing, he could withdraw beforehand.

NMC argued there was no irreducible minimum of obligation. However the Court of Appeal said that is not 
determinative. Mutuality is not a pre-requisite for worker status. Consistent with the Supreme Court decision in 
Uber, it was sufficient that the parties entered into a series of individual contracts for each hearing, whereby Mr 
Somerville had agreed to provide his services personally, NMC was not a client or customer of a business carried 
on by Mr Somerville and that was sufficient in the circumstances for worker status. 
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Mr Catt was engaged as a non-executive director on 
fairly typical terms which included a time commitment 
of 15-20 days p.a. , £1,500 plus expenses and he carried 
out a full-time role elsewhere.

His claim for detrimental treatment on whistleblowing 
grounds failed because he was not a limb (b) worker.

In reaching its decision, the Employment Tribunal 
(ET) found that Mr Catt could not be characterised as 
“vulnerable” in the sense found by the Supreme Court 
in the Uber case.

CASE LAW ROUND-UP

NMC argued there was no irreducible minimum of obligation. However, the Court of Appeal said that is not 
determinative. Mutuality is not a pre-requisite for worker status. Consistent with the Supreme Court decision in 
Uber, it was sufficient that the parties entered into a series of individual contracts for each hearing, whereby Mr 
Somerville had agreed to provide his services personally, NMC was not a client or customer of a business carried 
on by Mr Somerville and that was sufficient in the circumstances for worker status.

Next NMC argued that a purposive approach (like Uber) suggested that holiday pay should not be payable in these 
sorts of circumstances. But that argument also failed – a purposive approach was of no assistance here – as the 
Claimant fell within a group of self-employed persons providing services personally. The Court of Appeal felt its 
decision was consistent with Uber and questions of dependency did not assist its interpretation.

So, where does that leave us? An irreducible minimum of obligation is not essential for worker status. So, a 
requirement to accept work is not what the courts will look to when determining worker status, but rather the level 
of control they are under, degree of integration (semi-detached was the conclusion here rather than detached like 
an independent contractor would be) and personal service. 

The Supreme Court has refused permission to appeal in this case so we will need to wait for another case to get 
back to the Supreme Court. Certainly, cases of overarching contracts with individual per-assignment type contracts 
being relied on to make out worker status are increasingly a feature of worker status cases.

Worker status
Catt v English Table Tennis Association [2022] EAT 125

On appeal, the Employment Appeal Tribunal (EAT) 
found that the ET had lost sight of the facts by focusing 
on the vulnerability, subordination and dependence 
question, “Focusing on the issues of vulnerability, 
subordination and dependence, the ET failed to engage 
with the fact that this case involved an individual who held 
office as a non-executive director”. These were matters 
of understandable emphasis in Uber but seen as less 
relevant to the Claimant’s position as a non-executive 
director.

The EAT noted that the ET had failed to make a clear 
finding on whether there was a contractual relationship. 

The case was remitted to a different ET to reconsider.



KEY EMPLOYMENT LAW CASE TRACKER

Upcoming cases to be heard:

Case Name Case Outline

Higgs v Farmor’s School

Heard by the 
Employment Appeal 
Tribunal (EAT) on  
5 July 2022
Further hearing to be 
heard by Employment 
Appeal Tribunal (EAT) 
with hearing date 
awaited

Philosophical belief
This case concerns a Christian employee who held the belief that a person cannot 
change their biological sex and who expressed these views online and was subsequently 
dismissed for this. The Employment Tribunal held that the Claimant’s beliefs did meet 
the final Grainger test of being worthy of respect in a democratic society. Despite 
her posts being visible to her Facebook friends only, the ET found there could be no 
expectation of privacy in the circumstances which included such Facebook friends being 
parents of children at the school where she worked. The Claimant also made it clear she 
had no intention of desisting from similar postings in the future. The ET found that the 
employee had not been directly discriminated against or harassed due to her beliefs and 
was instead disciplined and subsequently dismissed due to the offensive and potentially 
homophobic/transphobic nature of her Facebook posts. This decision was appealed.
At the EAT, the employee successfully applied for the recusal of a lay member of an 
Employment Appeal Tribunal panel listed to hear her appeal. The lay member had 
published remarks on Twitter expressing firmly held views on issues relevant to the 
appeal, and a fair-minded and informed observer would have legitimate doubts about 
their ability to bring an impartial mind to bear on the case. A further hearing date is 
awaited.

Chief Constable of the 
Police Service of Northern 
Ireland and another v 
Agnew and others

Due to be heard by the 
Supreme Court on 14 
and 15 December 2022

Holiday pay
The Supreme Court is due to hear this landmark holiday pay case in December 2022. 
This is a Northern Irish case which held that a “series of deductions” is not broken by a 
gap of three months or more and that all holiday is taken as a composite whole, meaning 
holiday pay should be paid to include an employee or worker’s “normal remuneration”. 
Whilst this is not yet binding on Employment Tribunals in Scotland, England and Wales, 
if upheld it will be binding and change the established law as it pertains to holiday pay. 
The case will also look at the issue of whether it should be assumed that the four weeks 
paid annual leave mandated by the WTR is taken first when ascertaining if there has been 
an underpayment of holiday pay.

Manjang v Uber,  
Raja v Uber

Due to be heard by 
the Central London 
Employment Tribunal 
with hearing date 
awaited

Race discrimination relating to facial recognition software
This case concerns Uber’s use of facial recognition technology to verify the identity 
of its drivers, which a group of employee’s claim is indirectly discriminatory on the 
basis of race. The drivers claim they were dismissed as a result of a failure in this facial 
recognition technology. 

Bailey v Stonewall 
Equality Ltd and others

Heard by the Central 
London Employment 
Tribunal between 25 
April and 27 May 2022
This case has now 
been appealed to the 
Employment Appeal 
Tribunal with a hearing 
date awaited

Philosophical belief
This case was brought by a Barrister who held gender critical beliefs. She expressed 
these beliefs on Twitter and subsequently felt she had lost out on work as a direct result 
of this. She brought claims of victimisation and/or indirect sex or sexual orientation 
discrimination against Garden Court Chambers and also against Stonewall for instructing, 
causing or inducing that unlawful conduct. 

The Employment Tribunal held that the Claimant was discriminated against and 
victimised by her Chambers but the claim that Stonewall had induced or instructed this 
discrimination were dismissed. The case has now been appealed to the EAT.



Cases recently decided:

Case Name Case Outline

Basfar v Wong

Supreme Court 
Judgment delivered  
6 July 2022

Modern slavery and diplomatic immunity
This case concerned a domestic worker, Ms Wong, who worked in the diplomatic 
household of Mr Basfar, firstly in Saudi Arabia and then in the UK. She claims that the 
conditions of her employment amount to modern day slavery. The decision of the 
Supreme Court in this case was that if the facts alleged are proved, Mr Basfar did not 
have diplomatic immunity in relation to the claim and the ET will have jurisdiction to 
hear her claims of unauthorised deductions from wages and breach of the WTR.

Harpur Trust v Brazel 
(UNISON intervening)

Supreme Court 
Judgment delivered  
20 July 2022

Holiday pay
Harpur Trust are responsible for the running of a school where Ms Brazel was a visiting 
music teacher. She worked only part of the year on a permanent, zero-hours contract. 
The Trust altered the way they calculated holiday pay in a way which negatively impacted 
Ms Brazel. The Supreme Court in this case determined that a part-year permanent 
worker’s right to paid annual leave is not to be pro-rated to that of a full-year worker and 
their entitlement is to 5.6 weeks per year regardless of the amount of work done. The 
percentage method (holiday entitlement accrues at the rate of 12.07% of hours worked) 
was rejected. In such cases, non-working weeks are included for calculating holiday 
entitlement but excluded for calculating holiday pay.

Forstater v CGD Europe 
and others

Judgment delivered  
6 July 2022

Philosophical belief
This case concerned an employee who holds gender critical beliefs and who alleges her 
contract was not renewed due to her expressing these beliefs on Twitter. This case was 
remitted to the Employment Tribunal who decided that the Claimant had been subjected 
to direct discrimination and victimisation because of her beliefs when her employer 
failed to renew her visiting fellowship, failed to offer her a position as senior fellow, and 
removed her profile from its website. 

Kong v Gulf International 
Bank (UK) Ltd

Court of Appeal 
Judgment Date  
8 July 2022

Whistleblowing
This case concerned a claim for unfair dismissal by a Ms Kong who, whilst employed 
by Gulf International Bank as Head of Financial Audit, made what she claimed where 
protected disclosures to a member of staff. She was then dismissed for the manner in 
which this information was communicated, not the disclosure itself, and the decision was 
made by a separate person than the one who received the e-mail initially. The Tribunal 
held the dismissal not to be automatically unfair for having made protected disclosures. 
It upheld her ordinary unfair dismissal claim, however. The Court of Appeal has upheld 
the decision of the Tribunal and determined that the principal reason for dismissal was 
the Claimant’s conduct, which could be separated from the protected disclosure made. 

Union of Shop, Distributive 
and Allied Workers & 
others v Tesco Stores Ltd

Court of Appeal 
Judgment Date  
15 July 2022
Leave to appeal sought

Changing terms and conditions/fire and re-hire
This case involved the fire and re-hire practice which has received a lot of media 
attention recently. It concerned warehouse operatives who had a contractual entitlement 
to enhanced pay. Tesco sought to remove this, but the High Court granted an injunction 
preventing Tesco from doing this. Tesco appealed this decision and the Court of Appeal 
overturned the injunction on the basis that it was not justified in the circumstances. 

KEY EMPLOYMENT LAW CASE TRACKER
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We hope you have found the articles in this newsletter interesting and informative.
If you would like to discuss any matters mentioned, or if you would like to share any 
feedback on this newsletter, please do so via your usual MacRoberts contact, or  
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