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Welcome.
Welcome to the Winter 2023 edition of MacRoberts’ quarterly 
employment law newsletter. We hope you find this helpful and 
informative.

The aim of this newsletter is to supplement our usual articles, 
webinars and podcasts with a more horizon-scanning type of 
publication to keep you both informed and ahead of the curve in 
terms of:

As always, if you would like to discuss anything mentioned in this 
newsletter, or if you would like to share any feedback, please do so  
via your usual MacRoberts contact or click here to contact us.

With best wishes,
MacRoberts’ Employment Law Team

NEWS IN BRIEF  
ROUND-UP

Our selection of 
short snippets 

from the world of 
employment law.

CASE LAW 
ROUND-UP

A selection 
of recent case 

decisions reflective 
of recent trends 

and topical issues 
in the UK labour 

market.

GOVERNMENT 
CONSULTATIONS 

& CALLS FOR 
EVIDENCE

Marking your card 
so you can engage 

with these to shape 
policy or look out 
for what’s around 

the corner and how 
your business may 

be impacted.

KEY CASE 
TRACKER

A snapshot of key 
cases with the 

potential to disrupt 
the status quo.

NEVER MISS A BEAT
Legal changes can have a dramatic impact on you and your business. 

To ensure you are kept up-to-date with the latest developments and have the 
knowledge to make timely, effective decisions, click here to sign up to receive 

our free legal updates and seminar invitations, or both.

https://www.macroberts.com/contact-us/
https://www.macroberts.com/sign-up/
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NEWS IN BRIEF ROUND-UP

TUC Right to Strike Day: 1 February 2023

The TUC scheduled a day of events and campaigning on Wednesday 1 February 2023 in support of 
protecting the right to strike.

This comes in direct response to the Government’s proposed legislation (The Strikes (Minimum Service 
Levels) Bill) aimed at ensuring minimum service levels (MSLs) in certain key sectors including health, 

transport and education. The Bill completed its House of Commons phase unamended and now moves to 
the House of Lords.

The topic of parents spending time off work to be with 
a baby in neonatal care has been on the Government’s 
agenda for some time. 

Paid leave for the parents of babies in neonatal care 
was supposed to be introduced by the Employment Bill. 
Given the uncertainty around if and when that Bill will 
be introduced, a Private Members’ Bill was introduced 
on neonatal leave alone. Under the Bill, parents whose 
babies are admitted to neonatal care up to the age of 
28 days, and who stay in hospital for at least seven 
continuous days, would qualify for a day one right to 
take up to 12 weeks’ leave and statutory pay. This right 
would be in addition to other family related rights such 
as the right to take maternity leave, paternity leave or 
shared parental leave.

The Bill is now at its second reading stage in the House 
of Lords.

Neonatal Care (Leave and Pay) Bill

The Government announced its support for this Bill 
back in October 2022.

If enacted, it will provide for one week’s unpaid leave 
per year for employees providing or arranging care for a 
dependant with a long-term care need.

This would be a right from day one of employment 
and not require to be evidenced. The leave could be 
taken in full or half days, and those exercising the right 
would have the usual protections against detriment or 
dismissal.

If enacted, this could become an entitlement from some 
point in 2024.

Carer’s Leave Bill



NEWS IN BRIEF ROUND-UP

Scottish gender recognition reforms: 
The prospect of new cross-border 
complexity in the UK
The Gender Recognition Reform (Scotland) Bill contains 
provisions to simplify the process for obtaining a 
Gender Recognition Certificate (GRC) under the Gender 
Recognition Act (GRA) that will apply to Scotland only. 

The Bill was passed by the Scottish Parliament on 22 
December 2022. However, the Scottish Secretary made 
an order under section 35 of the Scotland Act 1998, 
preventing the bill from proceeding to Royal Assent 
citing, among other things, the impact on equalities 
matters in Scotland, England and Wales.

The Bill would, among other things: 

 y reduce the minimum age for gender recognition from 
18 to 16;

 y reduce the period for which an applicant must have 
lived in the acquired gender before applying for a 
GRC from two years to three months (or six months 
for those aged 16 or 17); and 

 y introduce a mandatory three-month reflection period, 
at the end of which the applicant must confirm a wish 
to proceed with the application. 

Under these provisions, the process of obtaining a GRC 
in Scotland would be different from the process that 
applies to the UK. 

In light of the Court of Session’s decision in the For 
Women Scotland Ltd v Scottish Ministers judicial review, 
transgender women who have obtained a GRC in 
Scotland would legally be seen as women under the 
Equality Act 2010. 

This would mean that if a person living in Scotland 
has changed legal sex here, but in the rest of the UK 
is recognised under their birth sex, it would make the 
implementation of the Equality Act anywhere in the UK 
very complex.

These provisions pose a potential new complication for 
UK-wide employers in that the protected characteristic 
of sex or gender reassignment may change at the border 
if the same provisions do not come into place across 
the UK. Some are calling for the Equality Act 2010 
to be made clearer and redefine what the protected 
characteristic of sex means. 

On 24 January 2023, the Government published its 
response to the report by the Women and Equalities 
Committee (an independent Committee made 
up of Members of Parliament across all political 
parties), published in July 2022. This report asked the 
Government to make two main legislative reforms: 

1. That menopause be acknowledged as a standalone 
protected characteristic in the Equality Act 2010.

2. That section 14 of the Equality Act 2010 be enacted 
to allow claimants to bring a discrimination claim, for 
example, on the basis of a ‘combination of protected 
characteristics’.

In its response, the Government has confirmed that it 
will appoint a “menopause employment champion”.

However, the Government will not be:

 y moving forward with model menopause policies.
 y implementing the dual protected characteristics 

provisions in section 14 of the Equality Act 2010, 
noting that this cannot be done by cherry-picking 
specific dual characteristic as the legislations stands.

 y launching a consultation on making menopause a 
protected characteristic.

In light of the decision not to move forward with the 
above recommendations, there remains a pressing 
need for employers to create more awareness and 
understand more about how menopause can affect their 
employees, and how best to provide support, empathise 
and make appropriate adjustments. Not only will taking 
reasonable measures mitigate against potential legal 
claims, it should also better support the engagement 
and retention of a quality workforce. 

The full Response can be read here.

Government rejects recommendation 
to make menopause a new protected 
characteristic

https://committees.parliament.uk/publications/33631/documents/183795/default/
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GOVERNMENT CONSULTATIONS & CALLS FOR EVIDENCE

The Government has announced a 12-week consultation on a new statutory code which will apply in “fire and re-
hire” situations when employers are changing terms and conditions.  

The Code is designed to provide practical guidance when an employer considers making changes to its employees’ 
contracts of employment, and subsequently envisages that, if the employees do not agree to those changes, it may 
need to impose the changes to terms and conditions.  

The Code will be issued under section 203 of the Trade Union and Labour Relations (Consolidation) Act 1992, 
meaning that employment tribunals will be required to take it into account where relevant in any proceedings. As 
a result, Tribunals may adjust compensation by up to 25% to reflect unreasonable non-compliance with the Acas 
Code of Practice on Disciplinary and Grievance Procedures. 

As a general overview:

Consultation on Statutory Code of Practice on Dismissal and Re-engagement

The Government has not set a timeframe for bringing the finalised Code into force, stating simply that it will be 
‘when Parliamentary time allows’. 

Views are being sought in relation to these proposals. The Consultation closes on 18 April 2023.

 y The draft Code sets out the steps that an employer 
should take whenever it considers that it wants 
to make changes to employees’ contracts of 
employment and envisages that, if the employees 
do not agree to those changes, it might dismiss 
them and either offer them re-employment on 
those new terms or engage new employees or 
workers to perform the relevant roles on the new 
terms.

 y Where the employer decides to press ahead with 
changes to terms and conditions, the Code states 
that the employer should communicate to the 
employees and/or their representatives as much 
information as is reasonably possible around the 
proposed change and engage in meaningful and 
good faith consultation.

 y The employer should consider any alternative 
proposals made by employees and be prepared to 
engage in a genuine exploration of whether they are 
workable or will meet the employer’s objectives.

 y It is also important that the employer is honest 
and transparent about the fact that it is prepared, 
if negotiations fail and agreement cannot be 
reached, to attempt to unilaterally impose 
changes or to dismiss employees in order to force 
changes through. However, the Code states that a 
threat of dismissal should never be used only as 
a negotiating tactic in circumstances where the 
employer is not, in fact, contemplating dismissal as 
a means of achieving its objectives.

 y An employer should consider whether dismissal 
and re-engagement is necessary.

 y The Code states that, once it is clear to the 
employer that employees will not accept the new 
terms without negotiation, it should re-examine 
its business strategy and plans in light of the 
potentially serious consequences for employees. 
The employer should take into account, among 
other things, the negative consequences of acting 
unilaterally, such as reputational risk and damage 
to industrial relations, and whether there are 
alternative ways of achieving the same objectives.

 y The Code also states that the decision to dismiss 
and re-engage the employees should be treated 
by an employer as an option of last resort, if the 
employer considers it can’t achieve its objectives in 
any other way. 

 y If the employer decides to dismiss and offer new 
terms, it should give as much notice as possible 
of the dismissal, complying with the employee’s 
contractual notice period as a minimum. 

 y The employer should comply with any redundancy 
obligations, set out the new terms in writing and it 
is good practice to re-engage employees as quickly 
as possible to preserve an employee’s continuity of 
service.

 y Even after the new terms have taken effect, it is 
still good practice for the employer to continue to 
review the requirement for the imposed changes. 



GOVERNMENT CONSULTATIONS & CALLS FOR EVIDENCE

The Scottish Parliament’s Economy & Fair Work Committee has called for 
views on:

 y What progress has been made since 2016 to reduce and remove barriers 
faced by disabled people to access Scotland’s labour market?

 y What are the remaining challenges, and why has progress been difficult?
 y What policy measures would you like to see to support disabled people 

and employers to increase participation rates?
 y What has been the impact of the COVID-19 pandemic on disabled 

people’s experience of the labour market?

The call for views closes on 16 February 2023.

Barriers facing disabled workers in the labour market

Following the Supreme Court decision in Harpur Trust v Brazel, that holiday entitlement for permanent part-year 
workers should not be pro-rated, the Government has launched a consultation on the appropriate calculation for 
part year and irregular hours workers. This is of significant importance because those employees who work part-
year would, as a result of the Supreme Court decision, have a greater holiday entitlement than part time workers, 
even if both worked the same number of hours over the year. 

The consultation is seeking views on whether legislation should be introduced which allows employers to pro-rate 
holiday entitlement for part-year and irregular hours workers. In this way, they would receive leave in proportion 
to the total annual hours worked and would be calculated by way of a 52-week reference period. This reference 
period would include weeks where work was performed and significantly, weeks where no work was performed. 
Currently weeks where no work is performed are excluded from the 52-week reference period.

The consultation closes on 9 March 2023.

Consultation on calculating holiday pay for part-year and irregular hours workers

With widespread industrial action in the public sector 
and public services over the last few months, one of the 
first Bills presented to Parliament this year concerns 
industrial disputes: The Strikes (Minimum Service 
Levels) Bill. If approved by Parliament and enacted, the 
Bill will allow the Secretary of State to set minimum 
service levels during strike action in a number of 
sectors. 

The Government will first consult on minimum service 
levels for fire, ambulance, and rail services but the 
full list of sectors covered by the Bill includes health 
services, education services, fire and rescue services, 
transport services, decommissioning of nuclear 
installations and management of radioactive waste and 
spent fuel, and border security.

A press release from the Department for Business, 
Energy & Industrial strategy notes that the Government 
hopes that parties in these sectors will come to 
voluntary agreements on minimum service levels 
during strike action to maintain an acceptable level of 
service and that these powers would not have to be 
used. However, the Bill would allow the Government to 
intervene and set minimum service levels if they deem 
it necessary.

The impact of this Bill also means that unions who fail 
to comply with the obligations set out in the proposed 
legislation, will lose legal protection from liability under 
section 219 of the Trade Union and Labour Relations 
(Consolidation) Act 1992.

The Bill completed its House of Commons phase 
unamended and now moves to the House of Lords. 

Government to introduce new laws setting minimum service levels during strike action
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In this section, we round up recent notable cases.  
Please refer to our Knowledge Hub for more in-depth analysis 
of other recent cases, and don’t forget to sign up to receive our 

free updates and event invitations directly to your inbox.

CASE LAW  
ROUND-UP

https://www.macroberts.com/knowledge-hub/employment/
https://www.macroberts.com/sign-up/


CASE LAW ROUND-UP

The Claimant was employed by the Respondent as a Complaints Manager; and was disabled by reason of him 
suffering from primary reading epilepsy. The ET found that this gave rise to a substantial disadvantage by reason of 
an increased risk of suffering tonic-clonic seizures when reading. 

The Claimant had a period of sick leave due to stress but refused to return to work despite being fit to do so and 
notwithstanding a number of reasonable adjustments having been accommodated by his employer.

He wanted the adjustments to be declared permanent and excluded from any further review. He was ultimately 
dismissed for unauthorised absence.

The Claimant brought a section 15 “something arising from” claim as well as a failure to make reasonable 
adjustments claim founding on his epilepsy rather than stress or depression. His section 15 claim failed because his 
absence wasn’t related to his epilepsy.

The ET decided that the Claimant was summarily dismissed because of his conduct when refusing to engage with 
the measures put in place to secure his return to work and concluded this was justified as a proportionate means of 
achieving efficient absence management to ensure customer service levels. 

On the reasonable adjustments claim, the ET further concluded that the Respondent had not known, and could not 
reasonably have been expected to have known, of substantial disadvantage (or disability itself) until the absence 
started and was unrelated to primary reading epilepsy. It held that no duty to make reasonable adjustments arose 
before that time and that the Respondent had put in place all reasonable adjustments thereafter. 

The Claimant appealed but the EAT dismissed the appeal. The appeal on the basis of the employer having imputed 
knowledge via Occupational Health failed as OH did not and could not reasonably be expected to have had such 
knowledge.

On the issue of proportionately under the section 15 claim, the EAT found that the ET was entitled to conclude 
that the legitimate objective (efficient absence management) was proportionately met by treating this as a conduct 
issue and given the Claimant’s repeated refusal to comply with reasonable management instructions, warranted 
summary dismissal.

Knowledge of disability
Preston v E.on Energy Solutions Ltd [2022] EAT 192
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CASE LAW ROUND-UP

Discrimination on grounds of marital status
Ellis v Bacon and Advanced Fire Solutions Ltd 
[2022] EAT 188 
The Claimant (Ms Bacon) was a director and shareholder 
of Advanced Fire Solutions Ltd (AFS) and was dismissed 
from the company following separation from her 
husband, who was the majority shareholder and former 
MD of the Respondent company. She brought a claim 
against AFS and her ex-husband for less favourable 
treatment on the grounds of her marital status. She 
claimed that Mr Ellis (the MD who had dismissed her) 
had sided with her husband in relation to the marital 
dispute and had dismissed her on false allegations. The 
ET found that Mr Ellis had discriminated against her 
because she was married. 

Mr Ellis appealed to the EAT. 

The EAT allowed Mr Ellis’ appeal, finding that the 
Claimant had not been discriminated against due to 
her marital status. The EAT held that the tribunal had 
applied the wrong test to determine the cause of the 
unfavourable treatment and had failed to consider the 
appropriate hypothetical comparator. 

The EAT held the correct approach was to consider 
whether the less favourable treatment was solely due 
to being married, not the identity of the person to 
whom the Claimant was married. It is the marital status 
that is the key consideration. The correct hypothetical 
comparator for the purposes of establishing less 
favourable treatment is someone in a close relationship 
akin to marriage, but who is not actually married. If 
they would have been treated the same, there is no 
discrimination on grounds of marital status. 

The Judgment was delivered by the EAT on 22 
November 2022.

Dismissal of disabled employee on long-
term sickness absence not discriminatory
McAllister v Revenue and Customs 
Commissioners [2022] EAT 87[2022] EAT 
188 
The Claimant was disabled through anxiety and 
depression and was dismissed following a capability 
procedure. The EAT upheld the ET’s rejection of a 
section 15 claim that the dismissal for capability was 
justified and an appropriate action by the employer to 
take to ensure that staff were capable of demonstrating 
satisfactory attendance, a fair sickness policy, and an 
efficient use of staff resources.

The Claimant’s entitlement to an efficiency payment 
under the Civil Service Compensation Scheme (CSCS) 
was reduced to 50% due to a failure to answer calls, 
delaying the return of forms, disruptive behaviour and 
turning up late during a phased return to work. The 
award was increased on appeal to 80%. The ET upheld 
a section 15 Equality Act claim. This was unfavourable 
treatment arising from disability and not justified.

On appeal, the EAT reversed that decision. The EAT 
found that the ET had impermissibly separated the 
calculation of the award (an award in and of itself was 
not unfavourable treatment) from the entitlement to 
an award. The relevant treatment, being entitled to 
an award, was arguably more favourable than if the 
Claimant had been dismissed for a reason other than his 
disability.



KEY EMPLOYMENT LAW CASE TRACKER

Upcoming cases to be heard:

Case Name Case Outline

Higgs v Farmor’s School

Heard by the Employment Appeal 
Tribunal (EAT) on 23 June 2022 
– hearing adjourned due to an 
application for recusal
Recusal judgment handed down by 
the Employment Appeal Tribunal 
(EAT) on 5 July 2022
Re-listed for a full hearing at the 
Employment Appeal Tribunal (EAT) 
on 16 March 2023

Philosophical belief
This case concerns a Christian employee who held the belief that a person 
cannot change their biological sex and who expressed these views online and 
was subsequently dismissed for this. For a fuller case outline, see our previous 
newsletter (Autumn 2022 issue). 

At the EAT on 5 July 2022, the employee successfully applied for the recusal of 
a lay member of an Employment Appeal Tribunal panel listed to hear her appeal. 
The lay member had published remarks on Twitter expressing firmly held views 
on issues relevant to the appeal. 

The EAT was satisfied that the fair-minded and informed observer could not 
exclude the possibility of bias on the part of the lay member in relation to the 
appeal in this case. 

Chief Constable of the Police Service of 
Northern Ireland and another v Agnew 
and others

Heard by the Supreme Court on 14 
and 15 December 2022. Awaiting 
Judgment

Holiday pay
The Supreme Court heard this landmark holiday pay case in December 2022. 
This is a Northern Irish case where the Northern Ireland Court of Appeal 
held that a “series” of unlawful deductions from holiday pay would not be 
interrupted by gaps of more than three months. Whilst this is not yet binding 
on Employment Tribunals in Scotland, England and Wales, if upheld it will be 
binding and change the established law as it pertains to holiday pay. The case 
will also look at the issue of whether it should be assumed that the four weeks 
paid annual leave mandated by the WTR is taken first when ascertaining if there 
has been an underpayment of holiday pay.

Cases recently decided:

Case Name Case Outline

Rodgers v Leeds Laser Cutting Ltd
Judgment delivered by the Court of 
Appeal on 20 December 2022

Employee who refused to return to work during lockdown not automatically 
unfairly dismissed
In this case, the Employment Appeal Tribunal (EAT) in May 2022 upheld an 
employment tribunal’s decision that an employee who was dismissed after he 
left and refused to return to the workplace during the Coronavirus pandemic 
was not automatically unfairly dismissed (under Section 100(1)(d) and (e) of the 
Employment Rights Act 1996). That section applies where an employee leaves 
or refuses to return to the workplace in circumstances where they reasonably 
believe there is a serious and imminent danger. The Court of Appeal has upheld 
the employment tribunal’s decision. There were no circumstances of danger 
that the employee reasonably believed to be serious and imminent, at work 
or at large, and that the employee could not otherwise reasonably avert. The 
perceived danger must arise at the workplace and the employee must believe 
that they are subject to the danger as a result of being at the workplace. It did 
not apply if the perceived danger arose on the employee’s journey into work, 
which had been one of the claimant’s arguments. 
This is the first case in which the Court of Appeal has considered the 
application of section 100(1) Employment Rights Act 1996 to a dismissal arising 
out of circumstances relating to the COVID-19 pandemic.

https://www.macroberts.com/knowledge-hub/employment/employment-law-newsletter-autumn-2022/
https://www.macroberts.com/knowledge-hub/employment/employment-law-newsletter-autumn-2022/


Case Name Case Outline

Arvunescu v Quick Release (Automotive) 
Ltd

Judgment delivered by the Court of 
Appeal on 6 December 2022

Claim of knowingly aiding an act of victimisation caught by COT3 
The Court of Appeal has held that an employee’s claim under section 112 of the 
Equality Act 2010, that his former employer had knowingly helped a subsidiary 
company to victimise him by failing to offer him employment because he 
had brought a race discrimination claim against his previous employer, fell 
within the scope of a COT3 agreement. The COT3 was in place to settle all 
claims the employee ‘may have’ that arose directly or indirectly ‘in connection 
with’ his previous employment. As the section 112 claim existed at the date 
of the agreement and was indirectly linked with his employment (in that it 
necessarily involved considering whether the reason for the job rejection was 
the discrimination claim against his former employer), it was precluded under 
the COT3. 

Marangakis v Iceland Foods Limited

Judgment delivered by the 
Employment Appeal Tribunal (EAT) 
on 2 November 2022

Dismissal ‘vanished’ upon successful appeal even though employee did not 
want reinstatement 
M was summarily dismissed for gross misconduct on 24 January 2019. She 
appealed, indicating that she wished to be reinstated, but subsequently changed 
her mind, citing a breakdown in mutual trust. Rather than reinstatement, she 
now wanted an apology and compensation. However, the appeal continued and 
IF Ltd informed M that her appeal had been allowed and that she was to be 
reinstated with continuity of service and back-pay. A final written warning was 
substituted for the original dismissal decision. M did not return to work, and she 
was subsequently dismissed for non-attendance. She sought to bring an unfair 
dismissal claim, relying on the original dismissal on 24 January. IF Ltd argued 
that the effect of allowing M’s appeal was that the dismissal had ‘vanished’ and 
could not found an unfair dismissal claim.
The EAT held that Marangakis’ dismissal for gross misconduct ‘vanished’ 
following her successful appeal, meaning that it could not found an unfair 
dismissal claim. The EAT noted that the concept of the ‘vanishing dismissal’ 
was of long standing, although its legal underpinning has not always been clear. 
The critical issue to be decided was whether M had withdrawn from the appeal. 
The EAT accepted that this was a matter of objectively construing the words 
used. It rejected M’s argument that, by stating that she no longer wanted to be 
reinstated, she had objectively and unequivocally withdrawn her appeal. The 
two are not the same.

Cases recently decided (contd.):

KEY EMPLOYMENT LAW CASE TRACKER



Contact Us

We hope you have found the articles in this newsletter interesting and informative.
If you would like to discuss any matters mentioned, or if you would like to share any 
feedback on this newsletter, please do so via your usual MacRoberts contact, or  
contact a member of our specialist Employment Law team:

Articles in this newsletter should not be considered as offering legal advice and are for informational purposes only.  
This newsletter does not establish a solicitor-client relationship and the information contained within this newsletter 

should not be acted upon without first obtaining professional legal advice.
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