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The “Express” Lift Scheme

The NHS LIFT method of
procuring primary care health
centres in England is essentially a
form of PPP in which local Primary
Care Trusts ("PCTs") and private
sector partners form a company

which designs, finances, and
maintains the properties over a
20 or 25 year period.

Express LIFT is a method by
which the Department of Health
hopes to speed up the delivery
of new primary care services
through a quicker procurement
method. The express scheme
will use a 2 year framework
agreement (with the possibility of
a 2 year extension, depending on
performance) whereby there is
an approved list of 6-10 possible
private sector partners, each
with a proven LIFT track record
of delivering the appropriate
services including providing
strategic advice, design skills,
management of a supply chain
and an ability to obtain funding,
whilst providing good value for
money for the taxpayer. PCTs can
then select from the approved list
the partner with whom they wish

to work. A target investment of £1
billion has been set.

The new framework aims to
improve the availability and
desirability of the scheme
among those PCTs that are not
currently engaged in the LIFT
process (there are currently 47
established LIFT companies,
covering approximately half of
the PCTs in England), by saving
time in drawing up bids as well
as cutting the time it takes to
complete the project. It aims to
do so in the following ways:

= the approved list process will
ensure that PCTs do not have
to run with 3 bidders;

full designs for each scheme
and proposals for procuring
both a supply chain and funding
for the schemes will not be
required at bid stage;

«the framework should
accelerate the procurement
process and reduce costs
to bidders. The hope is it
will cut the length of time for
completion on bids to 4 to 5

months with the possibility that
some local procurements from
the framework will be able to
be completed within weeks;

* more use of standard form
contracts is to be championed
to enable the process to run
smoothly and quickly.

Not only is the new scheme aimed
at allowing more PCTs and local
authorities totake partin LIFT, itis
anticipated by the Department of
Health that the private sector will
also welcome the new scheme
because of the potential future
work and quicker and cheaper
procurement process.

An OJEU notice inviting
expressions of interest was
published in August 2008,
and tender documents were
circulated in late September.
PCTs should be able to use this
new scheme from early 2009.

It is not clear whether this will
(either in the short or long term)
impact on the proposed hub
initiative here in Scotland, which
is based on the LIFT model.



The potentially high costs of litigation is
not a new story. As a result, parties in
a dispute often try to reach some form
of settlement or try some other form of
dispute resolution such as negotiation
or mediation, to attempt to alleviate
some of the financial pain of a lengthy
Court action. However, this is not always
the case as was clearly illustrated in
the Multiplex Constructions (UK) Ltd v
Cleveland Bridge UK Ltd saga.

The story goes like this: Multiplex was
the main contractor in the construction
of the new Wembley Stadium and sub-
contracted the steelworks to Cleveland.
Disagreements over fundamental
issues resulted in the relationship
splitting in August 2004 and thereafter,
litigation commenced. Both parties had
substantial claims. Mr Justice Jackson
strongly indicated to the parties as the
case progressed that, whilst the option
of further Court procedure was always

there, it might make more commercial
sense if an alternative method of dispute
resolution was employed and some sort
of settlement was achieved. This would
save on costs and management time for
the parties.

However, settlement was not achieved.
Instead, lengthy litigation followed
and went on and on ... and on. By the
time the judgement was handed down
in September 2008, the costs of the
litigation had risen to an almighty £14
million. The cost of photocopying alone
approached £1 million. Mr Justice
Jackson was not impressed. In his final
judgement, he added a whole section
entitled, “The lesson to be drawn from
this litigation." He vented that “over the
last two years both parties have brushed
aside repeated judicial observations on
the wisdom of settling this particular
litigation. Each party has thrown away
golden opportunities to settle this
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litigation upon favourable terms.” He
noted that the “level of expenditure far
exceeds the sums which...are seriously
in dispute between the parties.”

The decision is interesting as vyet
another example of the English courts’
endorsement of means of settling
disputes outside court such as mediation.
The court also promotes the effective
management of cases by encouraging
parties to seek a court’s decision on
certain matters of principle which are
likely to be blocks to negotiating a deal
but then using the decision on these
points to inform subsequent commercial
discussions rather than leaving the whole
dispute to be decided by the court. This
means identifying as early as possible
what the key issues are and considering
how best to manage the dispute to allow
a cost effective and timeous resolution
using the various means of dispute
resolution available.

Braes of Doune Wind Farm (Scotland) Ltd

This case concerned a contract
entered into by Braes of Doune Wind
Farm (Scotland) Ltd (as Employer) and
Alfred McAlpine Business Services
Ltd (as Contractor) in November 2005.
The contract was an Engineering,
Procurement and Construction contract
(“EPC") in terms of which McAlpine
had agreed to carry out works in
connection with the provision of 36 wind
turbine generators near Stirling.

A dispute in relation to Braes of Doune's
entittement to liquidated damages for
alleged culpable delay on the part of
McAlpine was referred to arbitration.
The Arbitrator found that the liquidated

damages provision was unenforceable
on the ground that it was insufficiently
certain. He determined that there was no
entitlement to withhold or set off against
sums otherwise due to McAlpine and
issued an award in favour of McAlpine.

Although the works were situated in
Scotland the contract was governed
by English law and conferred exclusive
jurisdiction on the English courts.
Braes of Doune therefore applied to the
English courts for leave to appeal on a
point of law.

Justice Akenhead noted in the first
instance that it is unusual for liquidated

damages clauses, freely agreed by the
parties, to be found to be unenforceable.
However, he went on to state that there
is established authority under English law
that if such damages amount to a penalty
the clause would be unenforceable. That
is also the position under Scots law.

Although his own analysis would
have been different to the Arbitrator’s
and he disagreed with part of the
Arbitrator's reasoning, Justice Akenhead
considered that the Arbitrator’s decision
was ultimately right. In his view the
most convincing argument advanced
for McAlpine was that the liquidated
damages clause could well impose a
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