





The Bankruptcy and

Diligence etc.

(Scotland) Act 2007

Good News and Bad News for Pursuers

The Bankruptcy and Diligence etc. (Scotland) Act 2007 has been
on the statute books for over 16 months, having received Royal
Assent on 15th January 2007, however, most of the provisions of the
legislation are not yet in force.

On Ist April 2008, a commencement order breathed life into some
of these dormant provisions. These provisions make important
changes to the way in which those making a claim in the Scottish
courts can obtain security for their claim and represents both good
and bad news for prospective pursuers.

Prior to 1 April 2008

Prior to 1st April 2008, the principal means of securing a claim
was by either “inhibition™ or “arrestment”. Inhibition is a means of
stopping a defender from voluntarily disposing of heritable property.
Arrestment, on the other hand, is used to freeze assets (such as
money or goods) belonging to the defender in the hands of a third
party. Arrestment is commonly used to stop a defender’s debtors
from paying over to them sums which may be due under a contract.

Before 1st April, to obtain a warrant from the court to inhibit or
arrest, a pursuer simply had to show that he had a statable case and
that the inhibition or arrestment sought was “proportionate”. This
was a lest formulated by the Court of Session in the case of The Ad-
vocate General v Taylor 2004 SC 339. The test has generally been
considered a fairly low bar to clear. However, after the Advocate
General v Taylor case, there remained some ambiguity as to how
the term “proportionate™ ought to be construed. As a result, the ap-
proach of the courts has been, at least to some degree, inconsistent.

The Good News

The good news for pursuers, is the introduction of a new method
of securing a claim called “interim attachment”. This is a means of
preserving moveable property which is owned by the debtor and

under their own control (rather than in the hands of a third party).
There are some restrictions on what moveable property can be “at-
tached”, and these are particularly stringent if the defender is a pri-
vate individual. However, if the defender in an action is a business
entity, interim attachment can be utilised to preserve the debtor’s
stock or equipment as security for the claim.

The Bad News

Since 1 April 2008 the test to be met before the court will allow
any of the protective remedies to be implemented has changed.
The good news (for lawyers) is that the test is now clearer and less
ambiguous. The bad news (for those pursuing their claims through
the courts) is that the test has become more stringent. A pursuer will
still require to show that he has a statable case. However, gone is
the notion of proportionality and in its place a two pronged test. The
court will now have to be satisfied that:-

a) there is good reason to believe that the debtor is insolvent, on
the verge of insolvency, or likely to dispose of his assets; and

b) it is reasonable in the circumstances for diligence to be granted. ~,

A further difficulty is that, where a warrant has been granted with-
out notice to the defender, the court must fix a hearing to provide &
the defender with an opportunity to argue that the interim measures
should be recalled.

Whilst the test for obtaining security for a claim has become more
stringent, it remains easier to obtain such security in Scotland than
in many other European jurisdictions (including England). What
should also be borne in mind is that, in certain circumstances, it may
be possible to use these protective measures against assets within
Scotland, even if the courts of another EU state has jurisdiction over
the dispute.
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Interesting Times!
The Interest (Scotland) Bill

In January 2008, the Scottish Government published for con-
sultation, the draft Interest (Scotland) Bill, by which it is seeking
to change the law in Scotland on interest on debt and damages.

The main focus of the Bill is to deal with claims for interest in
accordance with commercial realities. In line with that, one of its
biggest features is the proposed replacement of the current an-
nual judicial rate (8%) with a statutory annual rate of interest of
1.5% above the Bank of England base rate. It is anticipated that
small and medium sized businesses who do not have standard
terms and conditions for late payments in their contracts’ will
benefit most from this statutory interest regime as a means of
compensation for late payments.

Instigation for the Bill has come from a variety of factors.
First and foremost however, is the concern which has been
expressed that Scots law is not in harmony with most modern
European and Commonwealth legal systems in terms of the
restriction which Scots law has placed on claims for inter-
est. Under the present law in Scotland, interest is restricted to
the period following the date of citation (i.e. when an action is
served) rather than the period from when the debt actually fell
due or the date when the loss was sustained. The Bill sets out
specific dates from when interest is to run in respect of different
types of debt. Contracts which are anticipated to be particularly
affected by the Bill as a result of these provisions are contracts
of employment. In the presently drafted Bill, interest on all pay-
ments of money payable to employees under the employment
contract is to run from the date payment is due.

Another feature of the Bill is to remove the distinction
which presently exists between the treatment of interest claims
arising from debt and those arising from damages. As the law
stands, interest on debt claims run from the date on which court
proceedings are commenced. By contrast, the date from which
interest is to run on damages claims are left to the court’s discre-
tion. This has led to considerable uncertainty. In seeking to
achieve a measure of consistency, the Bill has provided for

Small claim and summary cause actions are the
Scottish equivalent of “fast track™ procedure. They
aim to provide a speedy and cost-effective resolu-
tion to lower value claims - with judicial expenses
capped accordingly.

The availability of such actions has been limited
by the low financial limits of the claims - being set
at £750 for a small claim action and £1500 for a
summary cause. All claims of over £1500 must be
brought as an ordinary cause in the Sheriff Court
- with the notorious expense attendant on that - or
may be brought in the Court of Session.

As of 14th January 2008 the limits have been
increased as follows:-

* The small claim limit increased four fold to
£3000;

* The summary cause limit increased to £5000; and

* The Court of Session does not have jurisdiction
to hear claims of less than £5000.

interest to run on different types of claims for money during the
same period and at the same rate regardless of whether the claim
is for the payment of debt or for damages.

While the focus of the Bill may be on bringing the law on
interest on debt and damages in line with commercial realities,
the recent ruling of the House of Lords in Sempra Metals v
HM Commissioners of Inland Revenue has not been reflected
in its proposals. In Sempra the House of Lords decided that
in a breach of contract debt ac-
tion, compound interest can
be claimed as an element of
damages. This was generally Y
regarded as a move towards a 3 T“-%
commercial approach to -
interest. However, the
draft Bill provides that
only simple interest can -
be claimed on debts
and damages. 4 ;

We await .«V\°r& -
the progress ;
of the Bill with
interest.

Which procedure? The Small Claim and
Summary Cause Rules finally catch up!

These changes are certainly to be welcomed - however it had
been hoped that the limits would be raised even further - figures
of £10,000 being suggested at one stage - and in today’s com-
mercial world, the number of claims which are likely to fall
within the new limits still remains small.

Q; What does a reservation fee get you?
A; Not very much.

In the Outer House decision of McDougall v Heritage Hotels
(28 March 2008), the Pursuer completed a reservation form
and paid the necessary fee in relation to a flat which she wished
to purchase. In due course, the developer returned the fee to
her and stated that the property was to be marketed again. The
Pursuer sought - and obtained at first instance - interim interdict
against the flat being marketed for sale. A hearing for recall was,
however, successful. The court held that the reservation agree-
ment was only an agreement to continue to deal with each other
as regards to a possible contract of sale and was not, of itself, a
binding contract for the sale of the flat - the parties still had to
conclude missives and, until that was done, neither could walk
away from the bargain.
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